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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1 .17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.1 14. Applicant's submission filed on August 17, 2009 has been entered. 

Claim Rejections - 35 USC § 112 

2. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

3. Claim 13 recites the limitation "the positions" in the fifth line of the claim. There is 
insufficient antecedent basis for this limitation in the claim. 

Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

5. Claims 13 and 15-18 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Atkinson et al. (U.S. Patent 6,402,750). 

Atkinson et al. disclose a device comprising: a first rod member (112) having a 
first end (FIG 10C; end of 1 12 in contact with 1 13); a second rod member (1 14) having a 
second end (1 15); a mechanical coupler (threading; FIG 10C) connecting the first rod 
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member to the second rod member and allowing adjustment of the positions of the first 
rod member and the second rod member such that a distance between the first end of the 
first rod member and the second end of the second rod member can be controlled to 
straighten the spine of a patient, wherein at least one of the first rod member (112) and 
the second rod member (1 14) is serrated (FIG 10C), and wherein the first rod member 
and the second rod member are curved (FIG 10A). Additionally, Atkinson et al. disclose 
that the device comprises a first damping member (111), having a first end coupled to the 
first end of the first rod member (112; FIG 10C) and a second end (115) configured to be 
coupled to a vertebra. 

Claim Rejections - 35 USC §103 

6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

7. Claims 13-22 are rejected under 35 U.S.C. 103(a) as being unpatentable over Fortin 
(WIPO Publication 2000/72768 Al) in view of Navas (U.S. Patent 5,375,823). 

Fortin discloses a device comprising: a first rod member (35) having a first end 
(38); a second rod member (36) having a second end (39); a mechanical coupler (300) 
connecting the first rod member to the second rod member and allowing adjustment of 
the positions of the first rod member and the second rod member such that a distance 
between the first end of the first rod member and the second end of the second rod 
member can be controlled to straighten the spine of a patient, wherein at least one of the 
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first rod member (35) and the second rod member (36) is serrated (FIG 14), and wherein 
the first rod member and the second rod member are curved (FIG 14). Additionally, the 
second end (39) includes a hook member configured to engage a rib (FIG 14). 

However Fortin fails to disclose first and second dampening members coupled to 
the first and second ends (38, 39) of the first and second rod members (35, 36). Navas 
discloses a device comprising a rod member (30) having a dampening member (1), with a 
first end of the dampening member (1) coupled to a first end of the rod member (FIG 2) 
and a second end of the dampening member (11) configured to be coupled to a first bone 
structure (FIG 4), wherein the damping member comprises: a rigid cylinder; a first elastic 
member (4) disposed within the rigid cylinder; and a second elastic member (6) disposed 
within the rigid cylinder, wherein the first end of the first rod member (30) includes an 
enlarged distal portion (3) disposed between the first elastic member and second elastic 
member (FIG 2). It therefore would have been obvious to one skilled in the art to modify 
the device taught by Fortin, by having a dampening member attached to the first and 
second ends (38, 39) of the first and second rod members (35, 36) as is taught by Navas, 
because the dampening device is capable of being used in combination with a prosthesis 
system (Navas, Column 3, lines58-65) for providing the advantage of aiding in 
dampening stresses and strains experienced by intervertebral discs when they are 
withstanding compression and traction forces (Navas, Column 3, lines 43-45) that occur 
during the operation of the device and during bodily movements, when the device is 
connected to vertebrae and/or the rib cage. Furthermore, the rigid rods taught by Fortin 
do not provide means of dampening the stress and strain experienced by the intervertebral 
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discs and bodies; therefore use of the dampening device taught by Navas in combination 
with the rigid rods taught by Fortin allows for the problem presented by Fortin to be 
overcome. 

Response to Arguments 

8. Applicant's arguments filed August 17, 2009 have been fully considered but they are not 
persuasive. 

In combining the Fortin and Navas references, examiner has looked to overcome 
a problem posed by Fortin's device via the use of Navas's device. Fortin provides 
correction to a spinal deformity. In the process of the correction the rods are used to 
maintain the spinal column in a specific location, however the rods do not provide any 
means of relieving stress and strain placed on intervertebral discs and bodies. Navas 
overcomes this problem of diminishing pain on vertebrae that are succumbed to a 
stabilization process, by providing a dampening system. Accordingly, regardless of the 
intended placement of Navas's device, it is used to solve the problem that Fortin poses 
and needs to be overcome. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ELANA B. FISHER whose telephone number is (571)270-3643. 
The examiner can normally be reached on Monday through Friday from 8:30AM to 5:00PM 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on (571)272-4719. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Elana B Fisher/ 
Examiner, Art Unit 3733 
/Eduardo C. Robert/ 

Supervisory Patent Examiner, Art Unit 3733 



